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,“‘ E WERE JUST sitting, talking
. The next thing I knew, the.
ear swelved the windshield was shat-
tered, glass fell out; Jimmy was lean-
-ing forward, he had blood coming out
‘of his nose and mouth, and he looked
like he was dead. »

Tnchin Hia Lam, whose code name

was “Jimmy,” was’ indecd killed, a fact:
-that effectwely terminated his service
as interpreter for a secret operatton:
of the U.S. Special Forces (Green Be-,
rets). An official “{enmination” order!
‘had been jssued shortly before his
death, but the -infended method of
‘separation was dismissal, not execu-
tion.

Sitting beslde Lam when he dled on
the front seat of an automoblie travel-.
ing along a South Vietnamese highway .
was Green Beret Capt. John 'J. Me-|
;Carthy Jr., who had been assigned to.
carry out the dismissal. Ilis pistol, a:
snub-nosed .38-caliber Smith and Wes-
scm discharged at about the time that,

a projectile entered -the back of the.
head -of the victim just wiihin the;
hairline .. . and emtod from between
his lips . ... "7

" Capt. McCarthy said his fiving was’
accidental and only coincidental with,
Lam’s death. An Army medical ex-/
aminer testified at MeCarthy’s court-!
martial that the projectile which killed
the victim was a .22-caliber bullet, not’
n 38, McCarthy nevertheless was con-
victed of premeditated murder.
* The incldent could have come from’
the imagination of & Graham Greene!
* or a John Le Carre. But it really took
place—on Nov. 24, 1967—and it could
produce international travall for the
U.8, government if McCarthy’s defense:
attorneys succeed in convineing the:
Army’s Court of Military Review that:
their elient should have had an open
trial before a civilian eourt.
. Capt, MéCarthy, 27 and the father
ot three, iy free pending appeal from;-
“what originatly was a lile sentence at
' hard labor but since has been. reduced
“to 20 years.

While comparatively obscure, tha
McCarthy case carries a larger poten-
tial for International complications:
than the cclebrated Green Beret case:

“1ast year, in which Special Forces Col.
Rohert B. Rheault and seven co-
*“defendants were accused of murdering

% South Vietnamese who was a sus-

~ pected double agent.

To avold exposure of Centr al Intelli-:
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same remedy as an alternative to the -
pub ie retrial they seek.

But the Rheault case never reached,
court, and the MeCarthy case already
hias. Desmte censorship’of the record
it provides a rare public glimpse of :

_clandestine U.S. operations in South-

cast Asla.

What makes the
more prickly from -an intelligence-
diplomatic standpoint for the United
States is the fact that Lam was & Cam-
‘bodian, not a South Vietnamese. Lam:
also was a member of the Khmer Serai |
(Free Cambodia), a small, now—d1sor—
. ganized secret society that aspired to
' gwerthrow the Cambodian government |
- of Prince Norodom Siharnouk.

. L.am had worked for the Green Be-

rets from about 1965. When he was |
slain, he was working for a clandestine |

mission code-named “Project Cherry, "
headed by Capt. McCarthy, The cap-.

tain's public assignment was Detach- -
ment B-57, Fifth Special Forces Group.
(The same detachment was mvolved in |
the Rheault case.)

Whether Lam was hired just because
" he was a Cambodxan or whether th,e
fact that he was a Khmer Seral had a ;
bearing is not ascertalnable from th
heavily censored version of the trial |
record which, after considerable prod-
ding, the press can inspect.

- of mational security, the Nixon admln- - :
prosecution of -
. Rbeault and his subordinates. Me-

Carthy’s atlorneys have proposed the’

McCarthy case

Uiatnam

The Khmer Serai is characterized as
“usually having operated from an op-

- portunistic position to the right of 8i- -
- hanouk, although its leader is said to -

» have cooperated with the Communist-
'led Vietminh before 1954, when Cam-

bodia was still part of French Indo-

china, The more important opposition

“ese forces.

, Sihanouk’s Charges

EFORE THE Khmer Seral frag- .
mented, Prince Sihanouk repeat-

edly charged that the American CIA

,wa:s colluding with the Khmer Serai,
iThalland, South Vietnam and other

i “enernies” of his regime.’

A typleal Sthanouk charge came in

1067, the year of Lam's “termination”:
“mhe Khmer Seral, Americans, Viet-
namese, Thai and South Koreans have
“ joined forces in attacking us ...” An-
other: “The Central Intelllgence
| Agency has been able to bribe...two
;high-ranking officers of the Khmer
' (Cambodian) Armed Forces who have
considerable deposits in a Swiss bank”
i for “startmg a coup d'etat against Sl
hanouk

A State Department spokesman is.
{sued a denial last month that was pref-

Exactly what mission Project Cherry iaced by the I-am-told formulation often

performed also is blanked out on that
record, with empty pages marked “se- |
cret” or “confidential,” and ellip'cical
references to such cloak-and-dagger ac- .
coutrements as “safe houses”-—secret

‘quarters maintained by intelligence A

agencles as presumably free from sur- .
veillance.

It is common knowledge in South
Vietnam, however, that members or;
. the Cambhodian minority (estimated at .
three-quartérs of & million to a million .
people) are employed by the Ameri-
cans and the South Vietnamese for:
open and secret work in the war.

mation about Vietcong and North Viet-
namese forces who operate from a “sane-
tuary” across the border in Cambodia.
The Khmer Seral has long experi-
ence in penetrating that border. This
secret organization has disintegrated
considerably in the last two years, es-
pecially since some of its forces openly !
swung over to support Prince Sihan- .
puk’s government, Dut according t
U.8. sources, the Xhmer Seral, leader '

-hiding in South V1etnam

;employed In refuting allegations con-
leerning CIA activities: “I'm ‘informed
¢ fhat the U.S. Government has never &s-
i sigted or cooperated with the Khmer
. Seral movement.”

‘relations with the United States were
{stralned to near- -breaking point over
“his allegations against the CIA. He in-
‘voked those charges as justification
for rejecting U.S, aid. Then, in 1965,
Cambodia broke diplomatic relations,
primarily on grounds that U.8. forces
‘were violating the Cambodian-South

¢ Vietnamese bovder.
The work includes obtaining infor- )

In that period, Sihanouk, whe hal

‘ances precariously between East and

West to preserve his neutral nation,
expected the Vietnamese Communists
+n win the war in- South Vietnam —

‘which they were doing. When the tide

of war shifted, so did Sihanouk, ope.:ly
declaring he was “caught between the
i hammer and the anvil” Last summer,
“the United States succeeded in re-
o | establishing diplomatic relations with
Cambodia.

"gence Agency oPABiSMOVEE FOHREISas & 2000/08/07 s@lmw72m§lﬁt§gp KU more cor-

orth- Vietna“&orxtmnm{

- and the Vietcong. But he now concedes

to Prince Sihanouk in Cambodia i3 the
* Khmer Rouge (Cambodian Reds), who:
cooperate with Communist Vietnam- v

In the early 1960s, Prince Slhanouk’ )
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“sometimes” take sanctuary across his
border against his will to prevent it
Both U.S. and South Vietnamese
troops sometimes pursue them there;
when Cambodians are killed in the
process, ‘Sihanouk protests, and he
often obtains “sympathetic” U.S, com-
pensation for “unintentional” border
violations.

The situation remains a delicate one
for both the United States and Cam-
bodia, That is where Capt. McCarthy's

- eurrvent appeal comes in.

“Recquest Draws a Blank

%cCARTHY'S APPEAL s being
_l. handled principally by two attor-
neys, Capt. Stewart P. Davis of the
Army's Judge Advocale General's of-

" fice and civilian lawyer Charles Mor-

gan Jr., the resourccful director of the
Liberties Union’s
Southern regional office in Atlanta.
Their pending motlons rup the full
legal range from constitutional claims
of denjal of due process to alleged
trial error. They also altempt to max-
imize a defense contention that Lam

might have been killed by the Khmer:
-Seral.

The defense suggests that a Khmer.
"Seral agent may have fired a simulta-.
just when Capt. Me-

neous shot, ‘
Carthy’s pistol fired. This element was

first raised in McCarthy's court-mar-.
tial with second-hand testimony that:
“the soclety “ordered him (Lam) killed”
because “they felt that he was a Rus-
-sian spy, coming through Cambodia,

spying on the Khmer Seral for the
Cambodian government.”

That information reportedly was
given by & “high priest” of the Khmer

‘Seral to two members of the Green Be-
yets when they turned Lam’s body

over .to the sect. The body was deliv-

‘ered to a Khmer Seral pagoda in
South Vietnam, an American sergeant

testified, because there was coneern in
Capt. McCarthy’s unit that the Khmer

‘Seral “would try to retaliate agalnstf
‘_Opera’cion Cherry” because. of Lam's
‘death.

The sergeant testified that on receiv-

'ing the body, the Khmer Seral priest’
-also asked compensation for Lam'’s
‘death, Then *“a price was agreed on”
‘and the bedy delivered to the pagoda,
‘the sergeant said,

Tt was during that conversatlon, the

witness sald, that the Americans were
“toid that the Khmer Seral itself had
marked him (Lam) for death” because
1t eoncluded he was a double agent.

. “You cannct dismisg this possibil
ity,” MeCarthy's defense sald at his
eourt-mart:al at Longbinh, South Viet-
pam, on Jan. £9-30, 1868, But the de-
fense did not put extraordinary welght
at the time on the likelihood that the
Khmer Serai had Ap
nate” Lam in & moving automoblle

prosdetd ForRel

added: “However, it probably.seems
more probable that this was just a
lucky shot from a sniper” on the Com-
munist side of the Vietnamese war,
which “by chance . . . hit a man’s
head.” '

: Since the court-martlal, the defense’

has concentrated more on the Khmer

Seral angle, welghing in with a de-

.mand for the production of “two for-
eign nationals” as new witnesses—one:
-presumably being the “high priest”-—

and a demand to locate a missing frag-

ment of & bullet with “a tiny particle

of quartz” stuck to if, according to an

FBI report. The defense raises the

claim that the bullet fragment that hit
Lam, and the quartz, could show that

-the fatal shot came from outside the
“car, through its shattered windshield.

The prosecutlon calls this claim for
new witnesses and a new trial totally

.unjustified, saying it “suggests” a “cal-

cilated plan to create a smokesereen.”

The CIA Rele

‘A NY REOPENING of the case &t a
~%. public trial, with the Khmer Serai
issue imbedded in it, obviously could

' complicate U.S.-Cambodian relations

and bedevil the CIA.

That is why the defense adroitly sug-
gests to Secretary of the Army Stanley
R. Resor; “This appellant is entitled to
the same relief granted others when
any agency of the federal government
‘has determined that in the interest of
national security it will not make
available any of its personnel as wit-
nesses . . " The quoted language is

from the announcement of the decision:

not to bring the Rheault case to trial,
Direct references to the CIA are de-

leted from publicly avallable copies of

the McCarthy case record (his attor-

. neys have the full case report). Public

briefs in the case state ambiguously
that “the appellant was under the di-
rect control of a civillan agency of the
U.S. government . . ."”

There 18 one exchange of documents

in the court rqcord, however, between
‘defense attorneys and the CIA. .

The defense asked the CIA to supply
it with all CIA records dealing with

“Project Cherry, Inchin Hia Lam (code
‘name Jimmy),” and Capt. McCarthy be-
‘tween November, 1967, and February,

1968, from CIA agents or offices in
Sounth Vietnam, Thailand or Cambodia.
Back eame a reply signed by Law-

‘rence R. Ifousion, CIA general counsel,

stating that a search of the records
falled to disclose any reports “originat-
ing from the agents or offices” men-

tioned. There Is no further explanation’

of that exchange.

A Murder Mystery

& RO dHe R A Hosserovesghiedy

“1s a full-fledged murder mystery story

in its own right. Tt also has heen

mmﬂﬁz-ﬂmdamentﬂ
challenge to the Army’s system of mill-
tary justlee.

McCarthy, who had an exemplary mil-
itary ecareer, enlisted in the Army on

. Jan, 25, 1960, and was promoted from
. the ranks of the Special Forces. He

wasg serving his second tour of volun.
‘teer duty in South Vietnam when Lam
was killed.

- manded, used “ethnic Cambodians,” the

- captaln testified.
Lam, or Jimmy,

“spoke several languages —— Chinese,

" Vietnamese, Cambodian and English

—quite well.,” Lam, he sald, zis0 “held
a rank In the organization known as
Khmer Seral,” which McCarthy de-
seribed as - “an  organization which
i plans the political overthrow of the
Cambodian government in the future.”

Before McCarthy took command of
-Project Cherry, he said, suspicions had
arisen about Lam’s security., Some in-
criminating documents were found in
.his belongings, but “evidently there
wasn't enough in them to take action
“against Jimmy,” MeCarthy testified.

Project Cherry came to an end. The

Cambodian agents were debriefed and
glven a bonus of three months’ pay,
.and attempts were made to find them
other employment. Other tesilmony
‘showed that attempts were made to
find Lam employment “with another
“United States agency, employed basi-
“cally in the same type of operations
“that we ran” but Lam’s application
was “turned down.”
MeCarthy’s superior, a major, sald
‘the only course left was to turn Lam
“out on the street, pay him separation
pay, and bid him farewell.”

On the night of Nov. 23, 1967, there
was a “Thanksgiving Day” party, with
some drinking, for MceCarthy and his
‘men. They occupied a “safe house,”
_away from unit headquariers in a
downtown Salgon hotel. Masier Sgt.
Glenn F. Rutherford told the court-
martial that in the early morning
hours of Nov. 24, McCarthy came to his

room and said, as Rutherford para- .
phrased it, “Jimmy knew too much and -
he had to go' or “Jimmy knew too

much, he had to die.”

MeCarthy sald he had no recollec-
‘tion of saylng anything ke that. He
“said he told Rutherford, “We'll get rid
of him today.” Asked what he meant
‘by that, McCarthy said, “terminate Jim-
‘my's employment with us, disassoclate
him.” But first, MeCarthy testlfied, he
‘wanted to question the interpreter.
“If Jimmy gave me any indication
"ithat he had passed on information, or

‘had been relaying our activities to up- :

"aunthorized sources,” McCartby testi-
i fied, “then I would have placed him
djcations were
otherwise, satd MeCarthy, “I would

‘have dropped him off.”

Project Cherry, which McCarthy com-

MeCarthy  sald,

hl

]
continued
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company MeCarthy. Another ser-
geant did: Thomas A, Jones IIf, who
drove the car, a four-door Japanese-
built Datsun. Lam, “bag and baggage,™

got in, between Jones and MeCarthy.’

T wJimmy wag relaxed,” sald McCarthy;
the captain told him he was being
taken “to meet his new employer.”

A Hair-Trigger 38
THE AUTOMOBILE headed out of

. 4L Saigon, on highway No. 1, toward
‘Hongoctac.

“I was just talking to Jimmy,” said.

MeZarthy, “hoping that he would come
up with something, and I told him that

he had done a real fine job for us; we:

‘really appreciated his efforts. I stated
that if he couldn't get a job, he could
"slways go back to Cambodia and sell
Volkswagens, which he had been em-
.ploved In somietime in the past...”
“He laughed, thought it quite funny.
Then there was a loud explosion.”
The time was about 5 a.m., just out-
iside of Hongoctao, as the car was
crossing a small bridge.
MeCarthy said he was stunned and
unsure what had happened, Several
-things happened almost simultane-
ously. MceCarthy’s pistol fired. The
windshield shattered, and Lam
slumped over with “blood coming out
of his nose and mouth, and he looked
like he was dead.” He was either dead
“or dying.
Jones, the driver, sald of the explo-
sion he heard, “as loud as.it was, I'd
say 1t was a .38." Jones was armed with

was fired. “I noticed the windshield
shattered,” said Jones, “but Idid not
see any holes, sir”

MeCarthy, who is left-handed, testi-
fied he had his .38 in his left hand. His
left arm was across the back of the
front seat, with the pistol out of sight.
According to the testimony, Mec-
Carthy’s service pistol'had a hairirig.
ger, with the sear filed down, though
- he allegedly was unaware of that, and
it also was cocked. “My weapon went
off,” he testified.’ '

Q. Did you see where the bulle
went?

A, No, T didn’t notice,

. How did the weapon happen to go
off at this time?

A. That's what I don’t know ...

Q. Was this weapon at any time.

pointed in the direction of the de-
ceaxsed?

A. No, it was not ...

Q. Your weapon was in no way di-
rected toward the windshield?

A, Tt may have ricocheted, I didn’t
nolice. .
. Jones testified that the car swerved
when the explosion occurred, and he
was occupied with regalning control,
Then he saw Jimmy slumped over be-
side him, A

. Did you notice the captain at this
time?

.cessity.,

Q. Did you notice where his srm
was?

A. His arm was in back of the seat,
sir,

Q. Did you notlce any expression on:
his face? B

A, I thought T saw him smiling, six.,

Jones, questioned again, was asked it
he was “sure” the captain was smiling.
He replied, “at that moment, sir, 1
could not be sure.”

MeCarthy acted as if “he was in a

state of shock,” said Jones; “he said, .

‘we've got to hide the body." They
drove back to the Special Forces unit
to get help in disposing of the body.

They were joined by Sgt. Willlam Gor-.

don. In the couri-martial, Jones was
asked:

©. What was wrong with going back:
and turning this over to the military

police?

A. Due to the nature of our work,
sir, it would have been impossible.

Q. So there was a necessity to get
rid of the body?

A. Yes sir, most definitely was a ne-

Jones also testified that it was aiso

‘customary for men in the unit, while

in an automohile, to have their pistols
“on the seat beside us" for instant use.

After the shooting of Lam, because
the Datstun’s windshield was “frosted
into honeycomb cracks,” it was
knocked out by the occupants, they
said, to provide driving vision. That

eliminated one critical piece of evi-.
“dence.

a 9 mm. Browning pistol. He testified .
he did not see McCarthy’s .38 until it

Placed in a Pitch

AM'S BODY was taken to the rear

of the Grecn Beret compound for
burial, but the ground was “{oo hard”
for a grave to be dug. Instead, the

body was stripped of clothing and.

placed in a ditch covered with bushes.

MecCarthy went back to his room;
Jones went to report the affair to Me-
Carthy’s superiors, When asked if
McCarthy gave him any indication that
the inecident should not be reported,
Jones replied, “No sir, he didn’t.”

The result was that charges were
placed against McCarthy for premedi-
tated murder, charges on which he was

" convicted. .

The defense contends that the only
evidential conection between Lawm’s
death and McCarthy's culpability is
testimony of an Army pathologist,
which the defense strongly disputes.

Capt. Richard T. Mason, the patholo-
gist, found “no visible cartridge dis-
charge residue on the skin around the
bullet perforation.” But with a test pro-
cedure, he found “the presence of invis-
ible traces of powder residue in the
wound ., . .” The small size of the
wound convinced the pathologist that
Lam could not bave been killed with a
.38, but was slain with a .22- or .25-cali-
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the wound was “a contact wound”-—
meaning it came from a weapon held
to the vietim's head.'The military court

" accepted that conclusion,

Where did a .22-caliber weapon come -

. from?

t “Other weapons were avallable to
© team members,” a prosecution appeal
. brief states, The Army court that con-
victed MeCarthy, it adds, “could easily
infer that:the weapon, fired into In-
chin Hia Lam's head, not far from the
sergeant-driver’s ear (creating the very
. loud sound he heard) was disposed of
" with a single flick of the wrist, out the
* window” (all windows were said to be
open) “and that the .38-caliber weapon

+-was only produced later to establish a

cover for the shot heard , . .”

The defense assails, and the prosecu-
- tion supports, the validity of the pa-
- thologist's tests.

,  The possibility that Lam was slain
- by a .22-caliber weapon “cannot be es-’
tablished or disproved,” the defense
contends,

For McCarthy to have shot Lam with
" his .38 without leaving visible “powder
‘tattooing or flash burns” on the victim,
the defense maintains, would have re-
quired the shot to have been fired “at:

a distance greater than three feet from
“the deceased . . .

“Whether the cause of the discharge
_(of MeCarthy’s hair-trigger .38) was a
bump in the road or an involuntary
movement of the appellant, the evi-
dence clearly indicates that no one in
the car, least of all the appellant, ex-
pected the shot or shots . ...”

McCarthy had no motive to shoot
Lam, the defense argues, except for
.the words of Sgt. Rutherford that
- MecCarthy said Lam “had to die,”
which MeCarthy denies using. '

“The evidence clearly shows,” the
- defense contends, “that the appellant
could not have shot.the deceased, but
if he did, it was the result of an acci-
“dental discharge of a defective weap-
on.” More probably, the defense says,
the fatal shot came from outside the
.car, either from a Xhmer Serai agent .
or from a stray shot in the sporadic
shooting that occurs in the area
through which the car was moving.

Constitutional Issnes

: HE. broad constitutional issues
‘, . raised by the defense include the
denial of the right to a public trial, in
violation of the Fifth and Sixth
. Amendments, and a demand for {frial
In a civilian court because Mc¢Carthy
was working under “direct control of a
civilian agency ... without any servica
-connection except his clandestine sta-
.tus as a member of the armed forces.”
McCarthy, ' the defense adds, was
“suddenly thrust into the world of
without the

continuag
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Carthy “waived” objections to exclud-
ing the public from portions of his
court-martial; that the prosecution’s
original case was presented “in open
court™ that the defense case required
closing the court for security reasons,
and that the crime was clearly “service’
connected” and committed “in a U.S,
government vehicle.”
“The Supreme Court,” the prosecu--
- tlon's appeal briefs say, ‘“has long rec-
‘ognized the specialized neceds of the
milltary judicial system ...".
MecCarthy’s action, the prosecution
says, “was unsanctioned by his govern-
ment and its laws. Even war has its
rules.
“No battle” was raging. The victim
was in his control and not a combatant .
' MeCarthy’s “unlawful act re- oo
quired imposition of disciplinary sanc-
tions to assure that he, and others sim-
ilarly situated, would ihereafier ‘play
by the book.” To ignore the killing was
“{o invite chaos.”
The test of the rules, the game and!}
the players continues in the nearby -
Virginia quarters of the Axmys Court
of Mxhtary Review,
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